IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA )
) Crim nal Action
VS. ) No. 10-cr-634-2

)

ARLENE HERNANDEZ- PEREZ, )

)

Def endant )

* * *

APPEARANCES:

THOVAS M ZALESKI, ESQUI RE
Assi stant United States Attorney
On behalf of the United States of America

BENJAM N B. COCPER, ESQUI RE

Assi st ant Federal Def ender
On behal f of Defendant

* * *

OP1 NI ON
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The matter before the court is the objection of
def endant Arl ene Hernandez-Perez to paragraph 64 of her March 1,
2011 Presentence Investigation Report, which applies five-year
mandatory mninmumterns of inprisonment to two of the drug
of fenses for which defendant is to be sentenced, pursuant to
21 U.S.C. 88 841(a)(1) and (b)(1)(B).*! As relevant to this

obj ection, defendant pled guilty to one count of Conspiracy to

! The objection was nmade i n Defendant’s Sentenci ng Menorandum -
Fil ed Under Seal, which nmenorandumwas filed April 21, 2011 (Docunent 85).



distribute five grans or nore of cocaine base (“crack”) in
violation of 21 U S.C. § 846, and one count of Possession with
intent to distribute five grans or nore of cocaine base (“crack”)
in violation of 21 U S.C. § 841(a)(1). These counts arise from
def endant’s possession of 7.7 grams of cocai ne base.?

Def endant contends that The Fair Sentencing Act of
2010, Pub.L. No. 111-120, 124 Stat. 2372 (2010)(“FSA"), should be
applied retroactively to her sentencing, although she conmtted
t hese of fenses before the August 3, 2010 enactnent of the FSA, to
the effect that these mandatory m nimuns woul d not apply. The
FSA anended 21 U.S.C. 8 841(b)(1)(B)(iii) to raise the anount of
cocai ne base necessary to trigger a nandatory five-year m ni num
termof inprisonment fromfive grans to twenty-eight grans.

Under the pre-FSA version of 8§ 841(b)(1)(B)(iii), 7.7 grans
triggers the mandatory mnimum Under the statute as anmended by
the FSA, it does not.

On April 8, 2011, | conducted a sentencing hearing and
heard argunment on this objection. At the close of the hearing,
ordered suppl enental briefing and took the matter under
advi semrent. | have considered the Governnent’s Suppl enent al
Sent enci ng Menorandum filed April 12, 2011 and Defendant’s
Suppl ement al Sent enci ng Menorandum filed April 15, 2011

For the reasons articul ated bel ow, I now concl ude that

Fair Sentencing Act does not apply retroactively to of fenses

2 The parties stipulated that defendant possessed this amunt of
cocai ne base on page 9, paragraph 8(b) of the Guilty Plea Agreemnent.
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commtted before the enactnent of that |aw on August 3, 2010,
even where the defendant has not yet been sentenced. For crines
commtted earlier, such as defendant’s, the mandatory penalties
set forth in the pre-FSA version of 21 U S.C. 8§ 841(b)(1)(B)(iii)
continue to apply under the “general saving statute”, 1 U S. C

8 109. Accordingly, | overrule defendant’s objection.

PROCEDURAL HI STORY

On Septenber 7, 2010, a Crimnal Conplaint was filed
agai nst defendant Arl ene Hernandez-Perez and her co-defendant
Al berto Leon. On Septenber 10, 2010, defendant Hernandez-Perez
made her initial appearance before United States Mgi strate Judge
Jacob P. Hart.

On Septenber 28, 2010, a seven-count |ndictnent was
filed agai nst both defendants Hernandez-Perez and Leon. The
| ndi ct ment charged both co-defendants with one count of
Conspiracy to distribute five grans or nore of cocai ne base
(“crack”) in violation of 21 U S.C. 8§ 846 (Count One); three
counts of Distribution of cocaine base (“crack”) in violation of
21 U.S.C. 8§ 841(a)(1l) (Counts Two, Three and Four); one count of
Possession with intent to distribute five or nore grans of
cocai ne base (“crack”) in violation of 21 U.S.C. 8§ 841(a)(1)
(Count Five); one count of Possession of firearnms in furtherance

of a drug trafficking crinme in violation of 18 U.S.C. 8 924(c) (1)



(Count Six); and aiding and abetting in violation of 18 U S. C
§ 2.3

On Cctober 6, 2010, defendant Hernandez-Perez was
arraigned before United States Magi strate Judge Henry S. Perkin.
On January 5, 2011, defendant Hernandez-Perez entered a guilty
plea to Counts One through Six of the Indictnment, pursuant to a
pl ea agreenent. Defendant appeared before ne for sentencing on
April 8, 2011. At that tine, | heard argunent on defendant’s
objection to application of the five-year mandatory m ni mumterns
of inprisonment pursuant to 21 U.S.C. 88 841(a)(1) and (b)(1)(B)

and took the objection under advisenent. Hence this Opinion.

CONTENTI ONS

Def endant’s Cont enti ons

Def endant Her nandez-Perez contends that the FSA shoul d
be applied retroactively to her sentencing, to the effect that
the five-year mandatory m ninumterm of inprisonnent pursuant to
8 841(b)(1)(B)(iii) would not apply. Application of the FSA here
woul d result in a reduction of the applicable sentencing

gui delines from 120 nonths to 78-84 nmonths of inprisonnent.*

8 Count Seven of the Indictnent charged defendant Leon only with one
count of Convicted felon in possession of a firearmin violation of 18 U S. C
§ 922(9g)(1).

4 Def endant Her nandez-Perez’ s Presentence | nvestigati on Report
assi gns defendant a Base Ofense Level of 18 (paragraph 27). Defendant
received a two-level downward Adjustnent for Acceptance of Responsibility

(Footnote 4 continued):




Def endant contends that the fair inplication of the FSA
is that its new higher threshold for the anbunt of cocai ne base
that triggers the five-year mandatory m ni mrum should apply to al
sentenci ngs that take place after the August 3, 2010 enactnent of
the FSA, regardl ess of when the offense conduct occurred.

Def endant further contends that the decision of the
United States Court of Appeals for the Third Grcuit in United

States v. Reevey, 631 F.3d 110, 114-115 (3d Cr. 2010), in which

the court held that the FSA is not retroactively applicable to
of fenses comm tted before the August 3, 2010 enactnent date, is
di stingui shable. Specifically, unlike defendant Hernandez-Perez,
t he defendants in Reevey had al ready been sentenced when the FSA

was enact ed. Id. at 113-114.

(Continuation of footnote 4):

(paragraph 34) and a one-level downward Additional Adjustnent for Acceptance
of Responsibility (paragraph 35), resulting in a Total O fense Level of 15
(par agraph 38).

In addition, paragraph 41 of the Presentence |Investigation Report
notes that defendant has zero crimnal history points, resulting in a crimna
history category of I. A Total O fense Level of 15 and a criminal history
category of | yields a guideline sentence range of 18 to 24 nonths.

However, as noted in paragraph 64, a five-year nandatory m ni mum
termof inprisonnent applies for Counts One and Five, pursuant to 21 U S. C
88 841(a)(1) and (b)(1)(B). This mandatory m ni num applies because defendant
possessed 7.7 grams of cocai ne base, and causes the guideline range to becone
60 nmonths. In addition, a five-year consecutive mandatory nini mum term of
i mprisonment applies for Count Six pursuant to 18 U.S.C. § 924(c) (1), in
connection with the of fense of Possession of a firearmin furtherance of a
drug trafficking crine. Because this five-year termmust run consecutively to
any other sentence inposed, the resulting guideline range for inprisonnent is
120 mont hs (paragraph 65).

If the FSA were applied to defendant’s sentence, she would no
| onger be subject to the five-year mandatory mininmumrequired by 21 U S. C
§ 841(b)(1)(B)(iii), because the FSA raised the triggering anbunt of cocaine
base from5 grans to 28 grans. Therefore, her guideline range for
i mprisonnment woul d be reduced to 78 to 84 nonths (representing the origina
range of 18 to 24 nonths, plus the mandatory consecutive five years (or 60
nmonths) required by 18 U.S.C. 8§ 924(c)(1)).
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Def endant contends that four factors indicate that
where sentencing occurs after the August 3, 2010 FSA enact nent
date, the FSA should be applied retroactively.

First, the FSA contains no provision setting forth an
effective date, and thus the FSA took effect imediately upon

signing by the President on August 3, 2010. See Hays and Conpany

v. Merrill Lynch, 885 F.2d 1149, 1151 n.1 (3d Cr. 1989).

Second, the FSA contains no saving clause specifying whet her

penal ties repealed by the FSA are still to be inposed after the
FSA's effective date to punish pre-August 3, 2010 conduct.

Third, Section 8 of the FSA gives the United States Sentencing
Comm ssi on energency authority to amend the Sentencing Guidelines
“as soon as practicable, and in any event [within] 90 days after
the date of enactnent” to make the guidelines consistent with the
FSA. Pub. L. No. 111-120, 124 Stat. 2372, 2374 (2010). Fourth,
Section 10 of the FSA directs the Sentencing Conm ssion to submt
a report to Congress within five years detailing the “inpact of

t he changes in Federal sentencing |aw under [the FSA].” I1d.

at 2375.

Def endant contends that these four factors, especially
the third and fourth factors, indicate that the fair inplication
of the FSAis that it applies to all defendants sentenced after
August 3, 2010. Therefore, defendant contends that the general
saving statute, 1 U S.C. 8§ 109, does not preserve the pre-FSA

mandat or y- m ni num penal ti es because this statute does not apply



when a repealing statute provides for a different result, either
expressly or by fair inplication. Defendant relies on G eat

Northern Railway Conpany v. United States, 208 U. S. 452, 465,

28 S.Ct. 313, 316, 52 L.Ed. 567 (1908), and Warden v. Marrero,

417 U.S. 653, 659 n.10, 94 S. Ct. 2532, 2536 n.10, 41 L.Ed.2d 383,
390 n.10 (1974), in support of this argunent.

Theref ore, defendant Hernandez-Perez contends that the
FSA shoul d be applied retroactively to her sentencing to
elimnate the five-year mandatory m ninumterm of inprisonnent,
resulting in a reduction of her guideline range from 120 nont hs
to 78-84 nonths.

Governnent’'s Contentions

The governnent contends that the FSA shoul d not apply
t o def endant Hernandez-Perez’s sentencing for offenses she
commtted before the August 3, 2010 FSA enactnent date, even
t hough she will be sentenced after this date.

Rel ying on Marrero, as well as on two Third Circuit

decisions, United States v. Jacobs, 919 F.2d 10, 11-13 (3d G r

1990) and United States v. Caldwell, 463 F.2d 590, 591, 594

(3d Cr. 1972), the governnment contends that because the FSA does
not contain an express contrary provision that repeals the

previ ous nmandat ory-m ni mum provi sions, the saving statute
requires this court to apply the statutory lawin force in
January and February of 2010, the tinme that defendant conmtted

her offenses.



The governnent agrees with defendant that the Third
Circuit’s decision in Reevey is distinguishable from defendant’s

case because unli ke defendant Hernandez-Perez, the Reevey

def endants had al ready been sentenced when the FSA was enact ed.
However, the government contends that the analysis in Reevey
suggests that the Third Grcuit will also reject retroactivity
for defendants who have yet to be sentenced. Specifically, the
government asserts that in Reevey and other precedent cited in
Reevey, the Third G rcuit focuses on the date of the comm ssion
of the of fense when di scussing retroactivity.

The governnent additionally contends that defendant’s

“fair inplication” argunent msreads Marrero and Great Northern

Rai | way, and rejects application of the explicit |anguage of the
saving statute. Specifically, the government argues that these
Suprene Court decisions address a distinguishable situation where
Congress actually addresses the issue of retroactivity in the
repealing law, and the court nust determ ne whether that part of
the repealing | aw overrides or displaces the general saving
statute.

Therefore, the governnent contends that because
Congress did not address retroactivity in the FSA, the general
saving statute requires that the pre-FSA mandat ory-mn ni mum
provi sions nmust apply to defendant’s sentence for offenses
commtted before August 3, 2010, even though she will be

sentenced after enactnent of the FSA



For the follow ng reasons, | agree with the governnent.
| conclude that the Fair Sentencing Act does not apply
retroactively to offenses cormtted before the enactnment of that
| aw on August 3, 2010, even where the defendant has not yet been
sentenced. For crimes conmitted earlier, such as defendant’s,
the mandatory penalties set forth in the pre-FSA version of
21 U.S.C. 8 841(b)(1)(B)(iii) continue to apply under the general
saving statute. Therefore, defendant Hernandez-Perez’s guideline

range remai ns 120 nont hs.

Dl SCUSS| ON

The FSA was enacted on August 3, 2010, when United
States President Barack bana signed the act into |aw. Because
the FSA contains no provision setting forth an effective date,

the act becane effective i mredi ately upon signing. See Hays and

Conpany v. Merrill Lynch, 885 F.2d 1149, 1151 n.1 (3d Cr. 1989).

The FSA reduces penalties for crack cocai ne offenses. As
relevant to this sentencing, the FSA anended 21 U. S.C
§ 841(b)(1)(B)(iii) by raising the anmount of cocai ne base, or
“crack”, necessary to trigger a nmandatory five-year term of
i mprisonnment fromfive grans to twenty-ei ght grans.

The preanble to the FSA indicates that its purpose was
to reduce the sentencing disparity between powder- and crack-
cocaine offenses in order to “restore fairness to Federal cocaine

sentencing.” Pub. L. No. 111-120, 124 Stat. 2372, 2372 (2010).



Section 8 of the FSA gives the United States Sentencing
Comm ssi on energency authority to amend the Sentenci ng Gui del i nes
“as soon as practicable, and in any event [within] 90 days after
the date of enactnent” to make the guidelines consistent with the
FSA. 124 Stat. at 2374. The relevant anmendnents to the
gui del i nes becane effective on Novenber 1, 2010. Section 10 of
the FSA directs the Sentencing Comm ssion to submt a report to
Congress within five years detailing the “inpact of the changes
in Federal sentencing |aw under [the FSA].” 124 Stat. at 2375.
However, the FSA contains no “saving clause” or other
provi si on speci fyi ng whet her the penalty provisions anended by
the FSA are still to be applied to defendants who conmitted their
of fenses prior to August 3, 2010.

In United States v. Reevey, 631 F.3d 110 (3d G r

2010), the United States Court of Appeals for the Third Circuit
hel d that the FSA does not apply retroactively to offenses
commtted before August 3, 2010 where the defendant was al ready
sentenced before that date. Reevey, 631 F.3d at 114-115. For
crinmes commtted before August 3, 2010, the mandatory penalties
set forth in the pre-FSA version of 21 U S.C. § 841(b)(1)
continued to apply under the general saving statute”, 1 U.S. C
§ 109. 1d.
The saving statute provides, in pertinent part:
The repeal of any statute shall not have the
effect to rel ease or extinguish any penalty,

forfeiture, or liability incurred under such
statute, unless the repealing Act shall so
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expressly provide, and such statute shall be
treated as still remaining in force for the
pur pose of sustaining any proper action or
prosecution for the enforcenent of such penalty,
forfeiture, or liability.
1 US C 8§ 1009.
The saving statute “bar[s] application of aneliorative
crimnal sentencing | aws repealing harsher ones in force at the

time of the conmi ssion of an offense.” Warden v. Marrero,

417 U.S. 653, 661, 94 S. Ct. 2532, 2537, 41 L.Ed.2d 383, 391

(1974). See also United States v. Jacobs, 919 F.2d 10, 11-13

(3d Gr. 1990). Instead, courts must apply the statutory law in

force at the tinme of the comm ssion of the offense. See Marrero,

417 U.S. at 661, 94 S. Ct. at 2537, 41 L.Ed.2d at 391; Jacobs,
919 F.2d at 12.
In applying 1 U.S.C. §8 109, the Reevey court held:

The general Savings Statute requires that any
intent to “rel ease or extinguish any penalty”
under an existing statute be “expressly
provide[d]” in the subsequent congressional
enactnent. The FSA does not contain an express
statenent that the increase in the anbunt of crack
cocaine triggering the five-year mandatory m ni mum
is to be applied to crines conmtted before the
FSA's effective date. Nor does it provide that

t hose sentenced before the FSA's effective date
are to be re-sentenced. Therefore, the FSA cannot
be applied to [the defendants].

Reevey, 631 F.3d at 114-115 (quoting 1 U.S.C. § 109).

The Third Circuit earlier held that where Congress
repeals a drug | aw requiring nmandatory m ni mum sentences, but
does not expressly make that change retroactive, the mandatory
m ni mum sent ence continues to apply to defendants who commtted
the crime while the prior lawwas in force, even if that lawis

-11-



repeal ed before the defendants are indicted. See United States

v. Caldwell, 463 F.2d 590, 591, 594 (3d Cr. 1972), in which the

court stated: “[T]he provisions of 1 U S.C. 8§ 109 have the effect
of preserving the penalties prescribed by [the prior drug
statute], since Congress did not otherw se provide.”
The Caldwell court recognized that its holding could
result in two defendants “receiv[ing] different penalties for
having conmtted essentially the same crinmes - although at
different tines.” Caldwell, 463 F.2d at 594. However, the court
concl uded:
Such a result may be consi dered anomal ous, but it
is Congress that has drawn the line. |If penalties
are to differ because of an arbitrarily selected
date, it seens fairer that the severity of the
penal ty depend upon the voluntary act of a
def endant in choosing the date of his crimnal
conduct than upon the date of sentencing, which
could vary with the fortuities of crimnal
pr oceedi ngs.

Caldwell, 463 F.3d at 594 (enphasis added).

Regarding the role of Congress, the Supreme Court in
Marrero simlarly stated that an argunent for the Court to make a
new, nore |enient drug statute retroactive “is addressed to the
wrong governnental branch. Punishment for federal crines is a
matter for Congress, subject to judicial veto only when the
| egi sl ative judgnent oversteps constitutional bounds.” Marrero,
417 U.S. at 664, 94 S. Ct. at 2538, 41 L.Ed.2d at 392-393.

The majority of other federal circuit courts of appeals

are in agreenent with the Third Grcuit’s holding in Reevey that
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the FSA is not retroactively applicable where a defendant
commtted an of fense and was al ready sentenced before the

August 3, 2010 effective date.® However, Reevey did not address
whet her def endants whose of fenses were comm tted before August 3,
2010, but who were not sentenced by that date, should benefit
fromthe FSA s amendnents to 21 U.S.C. 8§ 841(b)(1). This issue

is currently on appeal before the Third Circuit in United States

v. Jackson, Appeal No. 10-4271
This court is aware of only one federal circuit court
of appeal s deci sion addressing retroactivity in this context: the

recent decision of the Seventh Circuit in United States v.

Fi sher, 635 F.3d 336 (7th Cr. 2011). In Fisher, one of the
def endants was sentenced after the August 3, 2010 effective date
of the FSA. 635 F.3d at 338. The court reaffirmed its previous

holding in United States v. Bell, 624 F.3d 803, 814-815 (7th G r

2010), that the FSA does not apply retroactively. Fisher,
635 F. 3d at 340.
The Fisher court additionally held that “the rel evant

date for a determ nation of retroactivity is the date of the

5 Seven circuits held in accord with Reevey in precedenti al
opinions. See United States v. Doggins, 633 F.3d 379, 384 (5th Cir. 2011);
United States v. Diaz, 627 F.3d 930, 931 (2d Cr. 2010); United States v.
Carradine, 621 F.3d 575, 580 (6th Cr. 2010); United States v. Bell,

624 F.3d 803, 814-815 (7th Cir. 2010); United States v. Brewer, 624 F.3d 900,
909 n.7 (8th Cr. 2010); United States v. Lewis, 625 F.3d 1224, 1228

(10th Cr. 2010); United States v. Gones, 621 F.3d 1343, 1346 (11th Cr.
2010).

Two additional circuits held simlarly in non-precedential
opinions. See United States v. Wlson, 2010 W 4561381, *2 (4th Cr. 2010);
United States v. Hall, 403 Fed. Appx. 214, 217 (9th Cir. 2010).
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underlying crimnal conduct, not the date of sentencing.” 1d.
In its analysis, the court referenced the |ong-standing debate
surroundi ng the crack cocai ne sentenci ng schene, saying:

G ven...[the] high-level congressional awareness
of[] this issue, we hesitate to read in by

i nplication anything not obvious in the text of
the FSA. W believe that if Congress wanted the
FSA or the guideline anendnents to apply to not-
yet -sentenced defendants convicted on pre-FSA
conduct, it would have at |east dropped a hint to
that effect somewhere in the text of the FSA,
perhaps in its charge to the Sentencing

Commi ssion. In other words, if Congress wanted
retroactive application of the FSA it would have
said so.

Fisher, 635 F.3d at 339-340.

Qutside of the Third Crcuit, sone federal district
courts have held that the FSA does apply retroactively to
def endants who are being sentenced after the August 3, 2010
effective date of the FSA for offenses comnmtted before that

date. See, e.d., United States v. Watts, F. Supp. 2d __

2011 W 1282542, *17 (D. Mass. Apr. 5, 2011)(Ponsor, J.); United

States v. Robinson, F. Supp.2d __, 2011 W 379536, *6

(E.D. Tenn. Feb. 4, 2011)(Collier, CJ.); United States v.

Dougl as, 746 F.Supp.2d 220, 231 (D.Me. 2010) (Hornby, J.).
However, federal district courts within the Third

Crcuit have consistently declined to apply the FSA retroactively

in this context, concluding instead that the saving statute

requi res preservation of the pre-FSA nmandat ory-m ni mum provi si ons

for offenses commtted before August 3, 2010. See, e.q., United
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States v. Gadson, 2011 W 542433, *3 (WD. Pa. Feb. 8,

2011) (McVerry, J.); United States v. Dickey, F. Supp. 2d

2011 W. 49585, *11 (WD.Pa. Jan. 4, 2011)(G bson, J.); United

States v. Burgess, 2010 W. 5437265, *3 (WD. Pa. Dec. 27

2010) (McVerry, J.); United States v. Jesus-Nunez,

2010 W 5422604, *2 (M D. Pa. Dec. 27, 2010)(Ranbo, J.).

Upon review of the relevant caselaw, | agree with the
government that retroactive application of the FSA is not
warrant ed. Because the FSA does not contain an express provision
that repeals the previous nmandatory-m ni mum provi sions, the
saving statute requires this court to apply the version of
21 U.S.C. 8 841(b)(1)(B)(iii) in force at the tine defendant

commtted her offenses. See Marrero, 417 U S. at 661, 94 S. Ct

at 2537, 41 L.Ed.2d at 391; Jacobs, 919 F.2d at 11-12.
Additionally, although the Third Grcuit’s holding in Reevey does
not control here, | agree that Reevey suggests that the
appropriate focus when considering retroactivity is the date of

the of fense, not the sentencing. See Reevey, 631 F. 3d

at 114-115.

O her Third Crcuit caselaw, relied upon by the Reevey
court, also counsels that where Congress does not expressly
provide for retroactivity, the lawin force at the tine of the

of fense nmust be applied. See Jacobs, 919 F.2d at 13; Caldwell,

463 F.2d at 594. | agree with the reasoning in Caldwell that the
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severity of the penalties applied here nore appropriately
“depend[s] upon the voluntary act of [the] defendant in choosing
the date of [her] crimnal conduct than upon the date of
sentencing....” 463 F.2d at 594.

Additionally, | find persuasive the Seventh GCrcuit’s
recent decision in Fisher, where the court simlarly concl uded
that “the relevant date for a determ nation of retroactivity is
the date of the underlying crimnal conduct, not the date of
sentencing.” 635 F.3d at 340. Like the Fisher court, absent a
specific directive by Congress in the text of the FSA |
“hesitate to read in [retroactivity] by inplication.... [I]f
Congress wanted retroactive application of the FSA, it would have
said so.” 1ld. at 339-340.

My conclusion is consistent with other district court

decisions within the Third Crcuit. See, e.q., Dickey,

2011 W 49585 at *11 ; Burgess, 2010 WL 5437265 at *3. In
hol di ng agai nst retroactivity, the Burgess court noted that
“congressional intent cannot be considered when a repealing or
anendi ng statute does not expressly provide for retroactive

effect.” 2010 WL 5437265 at *2 (citing Jacobs, 919 F.2d at 13).

And as stated in Dickey, “It is not the role of the courts...to
give effect to what we judges think Congress should have done.
The courts only give effect to what Congress actually did.”

2011 W 49585 at *11 (enphasis in original).
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As di scussed above, defendant contends because the FSA
gives the United States Sentencing Com ssion energency authority
to anend the Sentencing Cuidelines and directs the Comm ssion to
submt a report to Congress on the inpact of the FSAwithin five
years, the fair inplication of the FSAis that it applies to al
def endants sentenced after August 3, 2010. Therefore, defendant
contends that the general saving statute, 1 U S.C. 8§ 109, does
not preserve the pre-FSA mandat ory-m ni mum penal ti es because this
statute does not apply when a repealing statute provides for a
different result, either expressly or by fair inplication. See

G eat Northern Railway, 208 U S. at 465, 28 S.C. at 316

Marrero, 417 U.S. at 659 n.10, 94 S.C. at 2536 n.10, 41 L.Ed.2d
at 390 n.10 (1974).

| agree with the governnment that defendant’s “fair
i mplication” argunment m sreads footnote 10 of Marrero and G eat

Northern Railway, and rejects application of the explicit

| anguage of the saving statute. The “fair inplication” |anguage
relied on by defendant addresses a distinguishable situation
where Congress actually addresses the issue of retroactivity in
the repealing law, and the court nust determ ne whether that part
of the repealing |law overrides or displaces the general saving
statute.

Specifically, in Marrero, the Court, relying on Geat

Northern Railway, noted that the new statute at i ssue contai ned
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its own specific “saving clause” and thus the inquiry was whet her
that clause “can be said by fair inplication or expressly to
conflict wwth” the general saving clause. 417 U S. at 659 n. 10,

94 S.Ct. at 2536 n.10, 41 L.Ed.2d at 390 n.10 (citing G eat

Northern Railway, 208 U. S. at 465-466, 28 S. (. at 316-317).

Here, the FSA has no specific provision addressing retroactivity
or the application of the act to defendants not yet sentenced on
August 3, 2010.

O her district court decisions within the Third Crcuit
have simlarly rejected defendant’s “fair inplication” analysis.

See, e.qg., Gadson, 2011 W 542433 at *2-3; Dickey, 2011 W 49585

at *6-8; Burgess, 2010 W. 5437265 at *2-3. The Seventh G rcuit
in Fisher also rejected the “fair inplication” analysis, as well
as any suggestion that the enmergency authority given to the
Sent enci ng Commi ssion to anmend the Sentencing CGuidelines
necessarily inplies that Congress wanted the FSA to be applied

retroactively. See Fisher, 635 F.3d at 339- 340.

CONCLUSI ON

For the foregoing reasons, | conclude that the FSA may
not be applied retroactively, and thus the pre-FSA version of
21 U.S.C. 8 841(b)(1)(B)(iii) must be applied when sentencing
def endant Her nandez-Perez for her drug offenses commtted before

t he August 3, 2010 enactnent of the FSA
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Accordingly, as outlined in paragraph 64 of the
Presentence | nvestigation Report, defendant is subject to a five-
year mandatory mninmumterm of inprisonnent for Counts One and
Five of the Indictnment because she possessed 7.7 grans of cocaine
base. This mandatory m ni mum causes her guideline range to
beconme 60 nonths. \When conbined with the five-year mandatory
m ni mum consecutive termof inprisonnent for Count Six
(Possession of a firearmin furtherance of a drug trafficking
crime) required by 21 U S. C. § 924(c)(1l), defendant’s final

gui del i ne range becones 120 nont hs.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA
Crimnal Action
VS. No. 10-cr-634-2
ARLENE HERNANDEZ- PEREZ

Def endant

N N N N N N N

ORDER

NOW this 20th day of My, 2011, upon consideration of
def endant Arl ene Hernandez-Perez’s witten objection to paragraph
64 of the Presentence Investigation Report revised March 25, 2011
in this matter, which objection was nade in Defendant’s
Sent enci ng Menorandum - Filed Under Seal, which nmenorandum was
submtted April 1, 2011 and filed April 21, 2011; after oral
argunment held at the April 8, 2011 sentencing hearing; and for
t he reasons expressed in the acconpanyi ng Opi ni on,

| T IS ORDERED t hat defendant’s objection is overrul ed.

BY THE COURT:

[ s/ Janmes Knol |l Gardner
Janes Knoll Gardner
United States District Judge
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